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EDITORIAL NOTES. 


Trusts and combinations will be the subject of a good deal of the po- 
litical discussion of the present campaign; both parties denounce them, and 
the Democratic party claims that it alone is to be trusted to put an end 
to them. But neither party offers any definite plan for remedying the 
evils which both deplore. The fact is that the large combinations of cap- 
ital which result in the control of certain branches of industry are made 
by means of large corporations, and the remedy must be found in legisla- 
tion regulating the formation and operation of these companies, and it is 
not easy to make laws that will prevent the evils of combination without 
striking at the principle of freedom of contract in dealing with property 
and carrying on business. To denounce as criminal all combinations 
and contracts tending to regulate prices and avoid competition will be 
either utterly futile or else will put a restraint that is intolerable upon work- 
men and men of business in every branch of industry. The ordinary anti- 
trust statute could not be generally enforced against individuals and small 
corporations. It is only intended to reach combinations that are so gen- 
eral or so powerful as to be dangerous, and yet the language of it is so 
broad as to cover numberless transactions that are generally regarded 
as harmless and necessary. It is only the large combinations which 
create a political monopoly that it is sought to prevent, and these are 
generally brought about through the union of many corporations in one, 
or the purchase by one of the property and business of many. This can 
be prevented if we are prepared to put a limit upon the amount of prop- 
erty that any one corporation may own, or upon the amount of business 
that it may carry on, and it may be expedient to declare that the organiza- 
tion of a corporation shall be forfeited if it undertakes to acquire a virtual 

10nopoly of the business in which it is engaged. There will remain, 
however, an important question of definition with regard to the meaning 
of monopoly where there is no government privilege and no exclusive 
right of any kind acquired, but, under the doctrine that unreasonable re- 
straint of trade is against public policy and with legislative declaration 
against the attempt to obtain control of the market and prevent all com- 
petition, the courts could deal effectively with combinations that appeared 
to be really dangerous to the public. 





Something may be accomplished by federal legislation if it is reason- 
able and does not shoot beyond the mark, and is confined to the regulation 
of commerce between the states. Each state may protect itself against 
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the corporations of other states. Corporations are not citizens of the 
states entitled to equal privileges in other states, but legislation excluding 
corporations of other states is destructive of the freedom of business and 
will not long be tolerated, and it is important for the general good that 
each state should so regulate its own corporations that they shall not be 
dangerous to the interests of the people of the country at large. 


More corporations are formed in New Jersey than in any other state, 
and most of them are formed for the purpose of carrying on business 
elsewhere. They are all formed under the laws we adopted many years 
ago for corporations carrying on business wholly within our own borders. 
‘They have no peculiar powers or privileges, but they are not subjected 
to unnecessary restrictions, and they are treated as business enterprises 
organized for the benefit of their stockholders. The regulations imposed 
are intended for the protection of the creditors and stockholders rather 
than the public at large. 

In view of the commotion that some of them have made in the 
country at large, and of the fact that some of them have obtained control 
of whole branches of industry, it is important that we should see to it 
that our laws should provide all the safeguards that can reasonably 
be imposed upon the formation and regulation of corporations intending 
to engage in business beyond the limits of the state. Strict provisions 
were made last winter for keeping the principal office at a definite place 
within the state and ensuring the keeping of the stock and transfer books 
there at all times. These provisions were intended especially to prevent 
the formation of roving corporations and the regulations and penalties 
have proved to be embarrassing to some of our own little domestic com- 
panies which need no such rules. 

Nothing has been done to prevent undue watering of stock. This 
has nothing to do with the trust question, but it is generally considered 
as a part of it, and it does encourage the promotion of big companies for 
fraudulent purposes, and we should at least provide that the contract of 
purchase upon which the stock is issued should be filed in the principal 
office and that every stockholder and creditor should be entitled to a copy 
on payment of the cost of copying. Any one interested could thus learn 
for himself what the property was for which the stock was issued and 
judge of its original value accordingly. 

If any company is so large that its business and management are 
matters of general public interest it may well be required to publish, or, 
at least, present to some public officer, from time to time, statements of 
its business and financial condition, and to submit its books every year 
to the examination of a public auditor or accountant, and publish the 
result of his examination. The subject is too broad to be discussed in a 
casual note of the mid-summer number of a magazine. We only wish to 
suggest that a careful revision of our own statute will do more good than 
much discussion in political meetings, and that the revision should be 
made with a clear idea of what the evil to be remedied really is and some 
assurance that the means will attain that result and not some other and 
very different one. E. Q. K. 












Sethe se Ae 


a a a rs 








a 








REMINISCENCES OF MEMBERS OF NEW JERSEY BAR. 227 


In the revision of acts made by the Legislature since 1896, which has 
now progressed so far that practically the principal heads of the statute 
law have undergone this operation, the revisers have not seen fit to 
preserve the method of former revisers in making notes, in the margin, of 
the sections and acts rearranged and revised. It is evident that these 
marginal citations had their office, and their absence in the new revised 
acts will, in the time to come, be keenly felt by the Bench and Bar. 





Changes in the law of descents and distributions are always of great 
importance to the community at large, and especially to the legal profes- 
sion. Attention is called to a late decision by Vice Chancellor Reed con- 
struing the amended statute of distributions, passed by the Legislature 
in 1899, P. L. 1899, p. 208. By the striking out of the provision restrict- 
ing representation among collaterals, after brothers and sisters’ children, 
representation is now carried down ad infinitum. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY BAR. 


(Twenty-sixth Article). 
CHANCELLOR OLIVER S. HALSTED. 

Oliver S. Halsted was the first chancellor under the new constitution, 
adopted in 1844. At that time our judicial system was changed. The 
Supreme court was left as it was, with all its powers and original jurisdic- 
tion. The Court of Chancery was left as it was, except that the governor 
had also been chancellor. This office was taken from him and conferred 
upon a chancellor to be appointed by the governor and confirmed by the 
Senate, and his term of office was fixed: at seven years. Under the old 
constitution the state counsel was the Court of Errors and Appeals. This 
power was taken from the new Senate, and conferred upon a new Court 
of Errors and Appeals as it exists to-day. The Prerogative court was 
also taken from the governor and conferred on the chancellor, making 
him ordinary. A Court of Pardons was created. Under this judicial 
system all the legal work of the state has been carried on for fifty-five 
years without change, except vice chancellors have been created by 
statute to advise the chancellor what decree should be made in any partic- 
ular cause referred to a vice chancellor. 

As Chancellor Halsted started the new Court of Chancery, as created 
by the new constitution, and presided in the Court of Errors and Appeals, 
it will not be inappropriate at this time to review the history of the courts 
as now established. The courts as now created ran for about thirty 
vears before there was any serious consideration given to changing the 
judiciary article of the constitution. 

In the winter of 1874, while the Hon. John W. Taylor, Senator from 
Essex, was presiding. over the Senate, he requested me to draft a new 
judiciary section for the purpose of amending the constitution. I com- 
plied with his request, and submitted to him my work. We together 
amended and altered the same so that a judiciary section was drafted 
which met the approbation of at least two members of the Bar. The 
President of the Senate had the amendments introduced into the Senate, 
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printed and referred to the Judiciary Committee. The Senator called a 
meeting of the Bar of the state, to meet in the Senate Chamber. The 
meeting came together at the appointed time and took up the discussion, 
which lasted until midnight. Senator Taylor and myself had agreed, 
but I am sure that no two gentlemen agreed at the meeting, and I doubt 
if any two have fully agreed since. The ending of the meeting is best 
illustrated by the story of the Dutchman in the Ohio Legislature. The 
discussion of the site for a new capitol was under consideration, and all 
sections of the state wanted the capitol. The Dutchman had his say by 
making the following remarks: “Everybody be willing to take up the 
capitol, but nobody be willing to put him down again.” 

The same state of facts still continues. All say that a change is 
needed, but no concentration of opinion can be obtained upon what 
change should be made, except it is now quite generally agreed that 
a new Court of Appeals should be created. Beyond that no one would be 
willing to hazard more than a suggestion. And if a suggestion is per- 
missible, I would make the following: Create an independent Court of 
Appeals to consist of five judges, with no other duties to perform except 
it might be as members of a Court of Pardons, in connection with the 
governor. The terms of these judges should be fifteen years. The first 
judges to be divided into five classes, and, after the first appointments, 
a new judge would be created every third year; three to constitute a 
quorum, The state is now rich and strong enough to create an Appellate 
court, where appeals can be fully heard without limitation to the argu- 
ment of counsel, and with ample time for the judges to fully examine each 
cause before decision. Such a court would give satisfaction, and would 
remove the prevailing complaint that the Court of Errors and Appeals 
lias not the time at its command which a court of last resort should have. 

Leave the old and ancient Supreme court as it is. It has great 
power and dignity in this state, and I do not believe that it can be changed 
in any way. 

Leave the Court of Chancery as it is, with all the powers and jurisdic- 
tion which it has heretofore exercised, making the following changes: 
Creating a chief chancellor and ordinary, and as many associate chan- 
cellors and ordinaries as the Legislature may determine from time to 
time, the chief chancellor and each associate chancellor to individually 
exercise all the powers of the Court of Chancery and the Prerogative 
court. The chief chancellor and associate chancellors to be appointed by 
the governor, confirmed by the Senate, and to hold their offices for seven 
years; or, they can be named chancellor and vice chancellors, as now. 

At the time of the discussion in the Senate Chamber, in 1874, the 
current of argument ran very much in favor of abolishing the Court of 
Chancery, and in favor of conferring equity powers upon the law courts. 
No one now of any standing at the Bar is in favor of abolishing the Court 
of Chancery, and you can no more touch it than you can the Supreme 
court, except to create associate chancellors or vice chancellors, who shall 
have the power to hold the court and exercise its jurisdiction. 

Oliver S. Halsted was born in the Borough of Elizabeth in 1792. 
He received a preparatory education and entered the College of New 
Jersey, at Princeton, and graduated from that institution in 1810. He 
studied law and was admitted as an attorney at November term, 1814, 
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and as counsellor at November term, 1817. He was created a sergeant 
at February term, 1834. Immediately upon his being admitted to the 
Bar he opened his office in Newark and commenced his practice there. 

I find that he has held the following offices: Member of the General 
Assembly from Essex county in 1827, and member of the State Council 
from Essex county in 1834. He was Recorder of the City of Newark in 
1836; Mayor of the City of Newark in 1840. He was also Surrogate 
of the County of Essex, but this date I do not have at my command; and 
a member of the Constitutional Convention from Essex county in 1844, 
in connection with Joseph C. Hornblower and Elias Vanarsdale, three of 
Essex’s greatest lawyers. 

Of his work in these various offices I am not able to speak. I can 
only say that he must have been a man of great popularity and wielding 
great power and influence in his county, or he could not have held all the 
high offices of the County of Essex, and in the City of Newark, which he 
did, with the exception of county clerk and sheriff. 

In addition to these offices, he held a commanding position at the 
New Jersey Bar, when he was appointed chancellor by Governor Charles 
C. Stratton, on February 5, 1845, at the age of fifty-three years. 

He brought to this office a collegiate education, experience in both 
Houses of the Legislature, in the office of Recorder of a city, as Mayor 
of the largest city in the state and as Surrogate of the most important 
county. He had been in practice at the Bar for thirty-one years, and 
had appeared in many important causes; so he must have come to the 
performance of his duties as chancellor fully equipped for his work. 

As Chancellor Halsted’s term expired before I was admitted to the 
3ar, I cannot speak personally of his work in the Court of Chancery, and 
as a student I was not competent to form any accurate opinion of his 
work from members of the Bar. My first acquaintance with him was in 
the closing years of his term, when I went before him as a law student 
tc have orders and decrees signed in the ordinary work of the court. He 
lived in Newark and had his chambers at his residence. When I visited 
him, he always received me very cordially, and I remember him as an old- 
school gentleman. He had an open fireplace in his office and a wood 
fire; and, after he had signed the papers for me, he would rise from his 
table and go to the fireplace, take the tongs and pick up a little ashes 
and sprinkle over his signature, and then fold and return the papers to 
me. This was before blotting paper, and when that great nuisance, the 
sand box, was on every writing desk. The sand from the box would fall 
upon the wet ink and stick in large quantities, and, after the ink became 
dry, would dust off and be sprinkled all through your papers. 

His decisions are reported in the four volumes of Halsted’s Chancery 
Reports. In these four volumes I find two hundred and fifty-seven cases 
reported in the Court of Chancery and the Prerogative court. From 
these causes forty-one appeals were taken. Of this number twenty-four 
were affirmed and seventeen reversed, and this shows a very good record: 
that out of two hundred and fifty-seven cases, all stood as law with the 
exception of seventeen. 

He had the courage of his convictions. This is illustrated in the 
cause of Brown et al., appellants, and Vandyke, respondent, 4 Halsted’s 
Chancery Reports, page 795. This cause had been decided in favor of 
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the respondent by Chancellor Halsted, and, on appeal, the Chancellor 
(whose term had expired) appeared in the Court of Appeals and made an 
argument to sustain his own opinion; but his opinion jn the Court of 
Chancery was reversed. 

He was a lawyer of broad views, and, on the slavery question, was 
doubtless in favor of the abolition of the slaves. 

By our constitution of 1844, Article I., Section 1, “All men are by 
nature free and independent, and have certain natural and inalienable 
rights, among which are those of enjoying and defending life and 
liberty, acquiring, possessing and protecting property, and of pursuing 
and obtaining safety and happiness.” Under this clause Colonel William 
Halsted had brought two slaves before the Supreme court, on habeas 
corpus, to be liberated. The Supreme court held that slavery existed in 
New Jersey before the new constitution and was not abolished by it; 
Chief Justice Hornblower dissenting. The cause went to the Court of 
Errors and is reported in 1 Zabriskie R., page 699. The Court of Errors 
sustained the Supreme court; Chancellor Halsted dissenting. 

Both Chief Justice Hornblower and Chancellor Halsted were for the 
amelioration of the condition of the slaves. Chief Justice Hornblower 
was President of the Colonization Society and doubtless Chancellor Hal- 
sted was with him in that humane work. 

I did not see him often in the closing years of his life, but when I 
met him, I found him to be a most congenial companion, a man of broad 
observation, and he kept up with the times. On one of these occasions 
the question of advancement of medical science came up, and particularly 
the abandoned practice of bleeding as a remedy. On this question the 
Chancellor was very outspoken, and said many people had been bled to 
death, and “that they bled General Washington to death.” He thought 
his life was sacrificed to this practice, as he was only sixty-seven years old 
when he died. This conversation made such an impression on my mind 
that I have turned to the “Life of Washington,” by Irving, and, in Vol. V., 
pages 310 to 313, we find the following: 

“On the 12th of December, 1799, about ten o’clock, he mounted his 
horse and rode out as usual to make the rounds of the estate. The 
ominous ring round the moon, which he had observed on the preceding 
night, proved a fatal portent. ‘About one o'clock,’ he notes, ‘it began 
to snow, soon after to hail, and then turned to a settled cold rain. Hav- 
ing On an overcoat, he continued his ride without regarding the weather, 
and did not return to the house until after three. 

“In the night he was taken extremely ill with ague and difficulty of 
breathing. Between two and three o’clock in the morning he awoke Mrs. 
Washington, who would have risen to call a servant, but he would not 
permit her, lest she should take cold. At daybreak, when the servant 
woman entered to make a fire, she was sent to call Mr. Lear. He found 
the General breathing with difficulty and hardly able to utter a word intel- 
ligibly. Washington desired that Dr. Craik, who lived in Alexandria, 
should be sent for, and that, in the meantime, Rawlins, one of the over- 
seers, should be summoned to bleed him before the doctor could arrive. 

“Rawlins made his appearance soon after sunrise, but when the 
General’s arm was ready for the operation, became agitated. ‘Don’t be 
afraid,’ said the General, as well as he could speak. Rawlins made an 
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incision. ‘The orifice is not large enough,’ said Washington. The blood, 
however, ran pretty freely, and Mrs. Washington, uncertain whether 
the treatment was proper, and fearful that too much blood might be taken, 
begged Mr. Lear to stop it. When he was about to untie the string, the 
General put up his hand to prevent him, and, as soon as he could speak,. 
murmured, ‘More, more;’ but Mrs. Washington’s doubts prevailed, and 
the bleeding was stopped after about half a pint of blood had been taken. 
External applications were now made to the throat, and his feet were 
bathed in warm water, but without affording any relief. 

“His old friend, Dr. Craik, arrived between eight and nine, and two. 
other physicians, Doctors Dick and Brown, were called in. Various 
remedies were tried, and additional bleeding, but all of no avail.” 

It was about sixty-five years after Washington’s death when the 
above remarks of Chancellor Halsted were made. In that period of time a 
complete revolution had taken place in relation to bleeding as a remedy for 
the cure of disease. Rawlins was evidently expert with the lance, and it 
was doubtless a part of his duty to bleed the slavés on the plantation in case 
of sickness. Washington himself was a firm believer in this remedy. It 
was the first remedy to which his mind turned; and, after the bleeding by 
the three physicians without relief, he gave up all hope and predicted 
immediate death. We see that on the 12th day of December he was 
five hours in the saddle, and on the next day he was a corpse. When I 
was a boy bleeding for disease was in common practice, and every doctor 
carried a lance in his pocket. For the last fifty years no instance of 
bleeding has come under my observation. Whether Chancellor Halsted 
was correct in his belief that Washington was bled to death, or whether 
the General was struck with an attack so acute and powerful that nothing 
could ward off the blow, will never be solved in this world. 

After his retirement as chancellor he became a devout student of the 
Scriptures, and spent much time in the investigation of the truths of 
the Bible. In 1875, and at the age of eighty-three, he published “The 
Book Called Job,” being literally translated from the Hebrew. It is 
accompanied with copious notes, which show a vast amount of study and 
research. He was also the author of a work entitled “The Theology of 
the Bible.” He died at Newark, August 29, 1877, aged eighty-five years. 

Authors and writers have almost overlooked the work of this man. 
I find only twelve lines in print in and of the books that I have examined, 
and I have examined all where any sketches of his life would be likely to 
appear. 

In making a resume of his lifework, all must agree that his life was 
one of toil from his cradle to the grave. All will agree that he must 
have had a very strong hold upon popular opinion, and absolutely enjoyed 
the confidence and respect of the people with whom he lived. We trace 
his lifework as follows: Member of the General Assembly, member of 
the State Council, Recorder of a city, Mayor of a city, Surrogate of a 
county, member of the Constitutional Convention of 1844, Chancellor of 
the state for seven years, and closing his lifework in writing and pub- 
lishing books on the Bible. 

He has never ranked among our great chancellors, and the reason 
may be found in the fact that during his term of office no great chancery 
cases arose in the state, and, therefore, he had no great cases to determine 
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and decide. Periods when very important causes arise appear to run in 
cycles—many great causes appearing at one time, and then not again after 
the lapse of years. At the time Halsted was Chancellor the state was 
almost purely an agricultural state. An examination of the reports will 
show that the cases which came before him mostly related to the ordinary 
affairs of life. The state was small in population. By the census of 1840 
the population was 372,859; by the census of 1895 the population of 


Hudson county is given as 328,080, Hudson having become nearly as 


populous as the whole state was in 1840. 

The railroads were springing into existence. Chancellor Vroom had 
denied the applications for injunctions which were asked for to stop them, 
but they had not reached a state of prosperity so as to create litigation. 
We had some mining, but upon a very small scale. Our manufactures 
were in their infancy; and corporations, as we know them to-day, did not 
exist. A few corporations had been created, such as canals, railroads, 
water powers, turnpikes and banks. The great social and industrial life 
of the state had not been almost entirely swallowed up by corporations 
as now. Therefore, the litigation did not arise. 

If I have been successful in gathering up the threads of Chancellor 
Halsted’s life, supplemented with what I knew of him personally, and 
of placing him in history where he properly belongs, I am content with 
my work. 

JACOB WEART. 
Jersey City, N. J., July, 1900. 


BARBARA ALLENv. METROPOLITAN SAVINGS AND LOAN ASSOCIATION. 


(Essex Circuit Court, April 27, 1900). 
Contracts— Default— Recovery. 
On appeal from District court. 


Miss Mary Philbrook for plaintiff. 
Mr. Robert H. McCarter for defendant. 


SWAYZE, J.: In this case the court below ordered a nonsuit upon 
the opening of counsel. For the purpose of deciding whether this ruling 
was correct or not, | must assume that all the matters stated by counsel 
in Opening were proved as facts, and the question is, supposing them to 
be true, do they disclose a cause of action? 

The plaintiff, according to the statement of counsel, had contracted 
with the Metropolitan Savings and Loan Association, in July, 1899, for 
the purchase of No. 16, Stone street, in the City of Newark, for $1,600, 
of which $100 was to be paid down and the balance in monthly install- 
ments of $17.50 per month. The plaintiff paid the hundred dollars, and 
afterwards paid installments regularly, always in excess of the amount 
agreed upon, until she had paid the sum of $228. She paid in addition 
$4.42, a portion of the water rent, and, at the request of the defendant, 
paid the taxes for 1899, amounting to $25.51. At the time this contract 
was made, the defendant was not the owner of the property, but appar- 
ently was then foreclosing a mortgage thereon. Title was acquired by 
the defendant to the property about a month before the commencement 
of the action. After the defendant had acquired title, the defendant 
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submitted to the plaintiff a contract to be signed. This contract provided 
that she should pay $2,500, in monthly installments of $17.50, should pay 
all taxes, assessments, repairs and insurance, and, in case of default, the 
moneys paid should be considered as rent. The defendant association was 
to give a deed whenever the purchase price had been paid. The plaintiff 
has been in possession of the property since the Ist of August, 1899, and 
was still in possession at the time of the trial in the District court. 

The court below nonsuited the plaintiff upon the ground that she 
was still in possession of the property and enjoying the rents and profits. 
This was upon the theory that the only ground for recovery was upon 
the assumption that the contract had been rescinded by the plaintiff, and 
that upon the rescission of the contract she must restore the defendant 
what she had received under the contract. In this conclusion of the 
learned judge of the District court I do not concur. In the first place, 
counsel for plaintiff offered to prove payment of the taxes of 1899 at the 
request of the defendant. This, of itself, would entitle the plaintiff to 
recover at least that amount, as it does not appear that it was a part of 
any contract that she should pay the taxes of that year. To decide the 
case upon this point alone, however, would be of little assistance in a 
subsequent trial of the action, and I, therefore, indicate my views upon 
the general question. 

The offer was to prove an oral contract for the conveyance of land, 
a contract, therefore, upon which, by reason of the provisions of the 
statute of frauds, no action could be brought. There is abundant author- 
ity to the effect that where a contract is not enforceable by reason of the 
provisions of the statute of frauds, an action can be maintained to recover 
money paid thereunder. The reason is that the money is paid for the 
purpose of securing a binding contract; and as the purchaser does not 
get what it was intended he should get, he is entitled to recover back 
the deposit. Smith v. Smith’s Administrators, 4 Dutcher 208; Freeman 
v. Headley, 4 Vr. 523, 588; King v. Brown, 2 Hill N. Y. 486; Segars v. 
a 71 Maine 530, 534; Cook . Doggett, 2 Alley 439; Richards v. 
Allen, 17 Maine 206, 300; Day v. N. Y. eaoal R. R., 51 N. Y. 583; 
setae v. Wisker, L. R.. 6, Cc. P. 120: Pulbrook v. Lawes, 1 Q. B. 
Div. 284 

This general principle is not questioned by counsel for the defendant, 
but he contends, first, that the plaintiff was in default under the contract 
and therefore cannot recover; and, second, that the plaintiff has possession 
of the property by virtue of the contract and cannot recover without sur- 
tendering the possession. 

As to the first suggestion, that the plaintiff was in default, it seems 
to me entirely clear, from the opening of counsel for plaintiff, that the 
default was on the part of the defendant. The contract which plaintiff 
offered to prove was a contract for the sale of property at $1,600. Before 
any default in the monthly payments by the plaintiff,’the defendant ten- 
dered her a contract to be signed, in which the purchase price was fixed 
at $2,500. This was such a material variance that, in my judgment, it 
amounted to a repudiation of the oral contract by the defendant. In the 
case of Moeser v. Wisker, cited above, the plaintiff had deposited eighty 
pounds as part payment for the lease of a public house. The contract 
was to be prepared by the defendant. Such a contract was prepared, but 
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when tendered, it contained provisions which the court deemed unrea- 
sonable. The plaintiff thereupon refused to sign the contract and sued 
for tre eighty pounds deposited, and court held that he was entitled to 
recover. The present case is much stronger, for the reason that the con- 
tract tendered provided for a purchase price more than fifty per cent. in 
excess of the contract price. But I think that the plaintiff thereupon had 
the right to treat the contract as at an end. 

Second: It is undoubtedly the rule that where a party seeks to re- 
cover money paid under a contract that has been rescinded, he must 
restore what he has received under the contract. Bayard v. Holmes, 4 
Vr. 119. But his obligation to restore is only an obligation to restore 
the defendant to the extent of his ability. Thus in Guild v. Parker, 14 
Vr. 430, it was held that the receiver in that case was not bound to restore 
the certificates of stock. In Doughten v. Camden Building and Loan 
Association, 14 Stew. 566, at page 561, Justice Scudder stated the rule 
upon the rescission of a contract as follows: “The rule is that there shall 
be ‘prompt repudiation and restoration as far as possible.’”’ In Pidcock 
v. Swift, 6 Dick. 405, Vice Chancellor Van Fleet, speaking of this rule, 
says: “But this, like all other rules of justice, must be so applied in the 
practical administration of justice as shall best subserve in each particular 
case the undoing of wrong and the vindication of the right.” 

In the present case, what the plaintiff had received, if it was received 
under the contract, was the possession of the property. She could not 
restore this to the defendant; she had offered all that she could in offering 
to allow the rental value; and the defendant was in no worse position 
by reason of the plaintiff having had possession. 

It is said that the plaintiff still has possession of the property, and 
that this she should restore. This question is more difficult, but I con- 
clude that she was not bound to restore the possession of the property. 
The only case that I have found that seems directly in point is the case 
of Richards v. Allen, decided by the Supreme court of Maine in 1840, 
reported in 17th Maine 296. In that case the plaintiff had lived for many 
years on a farm, which the defendant had agreed to convey, and was 
living on it until the time of the trial. In part payment for the farm, 
under the oral contract, he had delivered brick and oxen. The court held 
that the plaintiff's claim must be limited to what was just and equitable 
under all the circumstances. “He had made some payments, but he had 
enjoyed the farm for eighteen or twenty years. The jury should have 
been permitted to take this into consideration, even without an account 
in Offset, as it was necessarily connected with the plaintiff's claim and 
was of a character to correct and qualify it.” Richards v. Allen was sub- 
sequently cited with approval by the Court of Appeals of New York, in 
Day v. N. Y. Central R. R. It is commented on at length in “Keener on 
Quasi Contracts,” 284. Mr. Keener suggests a distinction, which seems 
to me valid, and which would be much more favorable to the plaintiff in 
this case than the ruling in Richards v. Allen. He says that if “the use 
and occupation of the land was given to the plaintiff in part performance 
by the defendant of the contract, and in exchange for money received by 
the defendant from the plaintiff, a correct result was reached, since a 
defendant in default should not be made to restore that for which he has 
given the plaintiff an equivalent, as provided by the contract. If, how- 
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ever, the payment by the plaintiff had no reference to the possession of 
the land, and was given and received solely with reference to the execu- 
tion of a deed of conveyance by the defendant, then to allow the defendant 
to defeat a recovery pro tanto by the plaintiff, would be to allow the 
defendant, when sued by the plaintiff, to obtain compensation for benefits 
conferred by him under a contract, as to which he is in default, where he 
would have no standing in court as a plaintiff.” 

In this case, it seems to me, from the offer of proof by counsel, that 
the possession of the property was not given to the plaintiff in considera- 
tion, or part consideration, of the money paid by her. I think the offer 
was to prove that the money was paid on account of the purchase price 
of the land, and that the possession, if given by the defendant at all, was 
given and received solely with reference to the execution of the deed of 
conveyance by the defendant; and that to deduct from the money paid 
by the defendant on account of the purchase price, even the rental value 
of the land, would be practically to allow the vendor, when he himself is 
in default, to recover for use and occupation. The courts of this state 
have held that under such circumstances the vendor could not recover 
for use and occupation. Brewer v. Conover, 3 Harrison 215. In the 
opinion of the Court of Errors in Freeman v. Headley, 4 Vr. 523, at page 
534, it is said that the decision in Brewer v. Conover must place that 
question at rest in this state. 

I have stated the case upon the most favorable assumption to the 
defendant, namely, that the plaintiff went into possession of the property 
by permission of the defendant. This does not appear in the case, and 
for aught that appears, the plaintiff may have gone into possession under 
the former owner, the mortgagor. If she went into possession under 
the defendant it must have been under the defendant as mortgagee in 
possession, far it appears from the case that the defendant did not acquire 
title until a month before this suit was brought; that is, sometime in 
February, 1900. 

Upon the whole case I conclude that the judgment of the District 
court must be reversed, and the case remitted to the District court for a 
new trial. 

I have expressed my views more fully than is necessary to the actual 
decision of the case in order that, upon a re-trial, the court below may 
know what my view of the law is. 


The constitutionality of the war revenue tax on legacies and inheri- 
tances is sustained by the Supreme court of the United States in Knowlton 
v. Moore, Advance Sheets U. S., p. 747. The court holds that the uni- 
formity required by the United States Constitution is merely a geographi- 
cal uniformity, requiring the same plan and method throughout the 
United States, and not an intrinsic uniformity relating to the inherent 
character of the tax as respects its operation on individuals. The con- 
tention that the tax was a direct tax which must be apportioned was not 
sustained because the tax is in its nature a duty or excise as distinguished 
from a tax on property. The progressive rate feature of the statute, by 
which the rates are graded in accordance with the amounts of the legacies 
or distributive-shares, or progressively increased as those amounts in- 
crease, is also sustained. 
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JACOB V. LITTLE v. JOHN McVEY. 





(N. J. Supreme Court, Sussex Circuit, July 10, 1900). 


Suits upon judgments—Foreign 
judgments—Statute of limitations. 
—1. Suits upon judgments of a sis- 
ter state are governed by the lex 
fori, and not by the lex loci con- 
tractus, in all proceedings touching 
the remedy to recover thereon. 

2. There is no statute of limita- 
tions applicable to suits on judg- 
ments of sister states. It is, how- 
ever, within legislative authority to 
provide that such suits must be 
brought within a specified period. 

3. The judgment of a sister state 
is not a foreign judgment; it will 
have the same faith and credit here 
as in the state where rendered. It 
is not to be treated as a simple con- 
tract debt, but as a debt of record 


4. Twenty years: raises a pre- 
sumption of payment, but not by 
virtue of the statute. Proof of this 
fact may be put in under a plea of 
payment. 

5. A plea to a suit on a judgment 
of a sister state that the cause of 
action did not arise within six 
years is bad, and it will be stricken 
out on notice under the statute. 

6. Quaere: Will the courts of 
this state sustain a suit upon a 
judgment of a sister state in any 
case in which a suit could not be 
prosecuted upon a judgment recov- 
ered here, viz.: “within twenty 
years next after the date of said 
judgment and not after,” as pro- 
vided by our statute? 





and a verity. 
On contract. 


On motion to strike out plea of the statute of limitations of six 
years to a suit upon a judgment recovered in a sister state. 


Mr. Charles J. Roe for the motion. 
Mr. William K. McClure contra. 


FORT, J.: This is an action upon two judgments recovered in 
1888, in the Supreme court of the State of New York. Several pleas 
were filed to the declaration on the judgment, but the only one called in 
question on this motion is the last, which states “That the several alleged 
causes of action in the declaration mentioned did not, nor did any or either 
of them, accrue to the plaintiff at any time within six years next before 
the commencement of this suit.’”” This sets up as a defense to the action 
on the judgments sued on our statute of limitations applicable to debts 
founded on simple contract. 

That suits upon judgments of a sister state are governed by the lex 
fori and not by the lex loci contractus, in so far as proceedings touching 
the remedy to recover on such judgments are concerned, is without 
question. Scudder v. Union National Bank, 91 U. S. 406; Amy v. 
Debuque, 98 U. S. 470. 

This whole subject is discussed in the case of McElmoyle v. Cohen, 
13 Peters (U. S.) 423, and the cases above cited follow it. There the 
court construes the provision of the Constitution of the United States, 
which relates to the faith and credit to be given by one state to the judg- 
ments of the courts of another state, and says: ‘What is the nature of a 
plea of the statute of limitations; is it a plea that settles the right of a 
party on a contract or judgment, or one that bars the remedy? What- 
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ever diversity of opinion there may be among jurists upon this point, we 
think it well settled to be a plea to the remedy, consequently the lex fori 
must prevail.” 

In this state there is no statute of limitations which specifically pro- 
vides for the length of time within which suit must be brought upon a 
judgment of a sister state, and unless the eighth section of our statute 
of limitations can be pleaded to a suit upon such a judgment, and is 
applicable to such suits, this plea is bad. Gen. Stat., page 1,974, Section 
8. There are a number of states which have statutes of limitation as to 
suits upon such judgments, and where such statutes exist the Supreme 
court of the United States has sustained them and held that it was within 
the power of one state to provide that a suit upon a judgment of a sister 
state must be brought within a certain period of years. 

The statute of Georgia was, as construed in McElmoyle v. Cohen, 
above cited, as follows: “That actions of debt on judgments obtained 
in courts, other than the courts of this state, must be brought in five years 
after the judgment is obtained,’ and the court upheld that statute as 
within the legislative authority of a state and not interdicted by the faith 
and credit clause of the federal constitution. To the same effect is the 
Bank of Alabama v. Dalton, 9 Howard (U. S.) 522, and Bacon v. Howard, 
20 Howard (U. S.) 22. 

In our own state it has been held that in a suit upon a foreign judg- 
ment, that is, a judgment recovered in the Dominion of Canada, where 
the constitutional provision which relates to the faith and credit to be 
given to the judgments of a sister state does not apply, a plea of our 
statute of limitations is good, because such foreign judgment possesses 
no higher character than a simple contract debt, and hence is barred by 
the same period of limitations as contract debts. Summerside Bank v. 
Ramsey, 26 Vr. 383. 

The judgment of a sister state is not a foreign judgment; it will have 
the same faith and credit here as in the state where it may have been 
rendered and will be deemed conclusive evidence of the debt merged in it. 
The judgment of a sister state excludes all controversy in this state as to 
the merits of the debt and contract upon which the judgment is founded. 
A judgment of a sister state cannot be treated here as a simple contract 
debt, but must be considered as a debt of record and a verity. Such a 
judgment is not the mere prima facie evidence of a debt; it must be 
deemed conclusive evidence of the debt. 

One of the leading cases in this country on this question is Andrews 
v. Montgomery, 19 John (N. Y.) 162. In this state our Supreme court, 
as long ago as 1832, in passing upon a plea of the statute of limitations, 
interposed to a suit upon a judgment obtained in the Court of Common 
Pleas of the County of Northampton, in the State of Pennsylvania, said 
(by Ewing, C. J.): “Our statute for the limitation of actions upon con- 
tracts cannot be brought to bear upon the present demand. Nor have 
we any statute which in express terms prescribes a period within which 
actions upon the judgments of other states must be commenced. We 
have a statute comprehending judgments, but it is confined in terms to 
judgments of this state.” Gulick v. Loder, 1 Gr. 68. 

The statute construed by the court in this last case, and which was 
pleaded by the second plea demurred to, was that which limits the right 
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to bring an action to twenty years. The effect of the decision in Gulick 
v. Loder is that there is no statute of limitations at all in this state which 
can be pleaded in Bar of a suit upon a judgment of a sister state. The 
court says in Gulick v. Loder, however, that in such suits it is possible, 
under a plea of payment, to give evidence that the judgment of the sister 
state has existed for more than twenty years and that a presumption 
arises from such length of time alone, of payment, but not by virtue of 
the statute. The principle evidently being that upon proof that no demand 
or attempt to enforce the judgment of a sister state has been made within 
twenty years, that in itself is evidence that the judgment has been paid 
and casts the burden upon the plaintiff to establish the contrary before a 
recovery can be had. In the absence of a statute of limitations appli- 
cable to suits upon judgments of a sister state, the courts of this state are 
required to give to such judgments the same faith and credit, and rights 
of action thereon, to the same extent as is given to our own judgments. 
And the language of our statute with reference to our own judgments is, 
“A judgment in any court of record in this state may be revived by scire 
facias or an action of debt may be brought thereon within twenty years 
next after the date of such judgment, and not after.” 

The plea in this case, in my judgment, is without substance in law 
and raises purely and solely a legal question, in view of the admission in 
the declaration that the judgments sued on were recovered more than 
six years before the action was instituted, and the motion to strike out 
should be granted. 

An order will be made accordingly. 


GROTH, CONTESTANT, v. SCHLEMM, INCUMBENT. 


(Hudson Cireuit Court, April, 1900). 

Contested elections—Recount of of Election. Schlemm was award- 
ballots.—At charter election, Town ed twenty-eight majority. Groth 
of Union, Hudson county, April was ousted, and Schlemm received 
10, 1900, Schlemm and Groth were certificate of election. Groth peti- 
rival candidates for councilman-at- tioned Supreme court justice for 
large. Groth was declared elected trial as a contested election. It 
by fifty-one. Schlemm had a re-_ was on that petition that the pro- 
count of ballots by County Board ceedings were had. 


In re contested election. 
Mr. Hudspeth moves for a dismissal of the petition and order on 
the ground that there is no cause or reason stated in the petition, which, 
if proved or admitted, would authorize the court to enter upon an exam- 
ination or trial of the matter, or which would warrant the court in declar- 
ing that another than the incumbent had been elected, and that the 
petition should be dismissed, and the order for hearing discharged on the 
ground that the petition does not state a case within the statute of 1898. 
Mr. Justice Lippincott hears argument of counsel on both sides. 
After some argument the Court states: As it is understood by the 
Court, it is not contended that the petition does not state any case 
within the statute unless it be under the seventh paragraph of Section 163, 
of the Statute of 1898, p. 312. No malconduct, fraud or corruption on 
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the part of any Board of Election of any district, or of any member of the 
town canvassers, is charged. It is not charged that the incumbent was 
not eligible to the office. The incumbent has not been convicted of any 
crime. The incumbent is not charged with giving or offering any elector, 
or any member of a board of election, clerk or canvasser, any bribe or 
reward, in money, property or thing of value, for the purpose of procuring 
his election. It is not charged that illegal votes have been received, or 
legal votes rejected, at the polls sufficient to change the result. No error 
in any board of canvassers in counting the votes or declaring the result 
of the election is charged. 

If the petition is to be sustained within the statute it must be for 
some cause to be specified under the seventh and last paragraph of Sec- 
tion 163, which provides, “VII., For any other cause which shows that 
another was the person legally elected.” 

Mr. McGee: That is right. 

The Court: Now, before you go any farther, do you think that the 
seventh paragraph enlarges or increases the causes for which an election 
ot one can be declared invalid, and another, or no one, declared elected? 

Mr. McGee: I do “for any other cause”—that is comprehensive— 
“which shows that another person was legally elected.” 

The Court hears argument of counsel on the question whether the 
petition sets out, under paragraph seven, “any other cause” which shows 
that another than the incumbent was legally elected. 

LIPPINCOTT, J.: It is always the disposition of the court in this 
class of cases—election cases—to investigate them, not because the court 
has any predetermined idea that fraud existed in the election, but when a 
contestant comes into court seeking the establishment of his right to an 
office, whether he has any or not, it is the disposition to assume all possi- 
ble jurisdiction, in order to have the matter judicially determined and 
justice done. I do not feel that I ought to delay the determination of 
this motion at all. I do not think I could reach any better conclusion 
than | have reached while the argument has been progressing. 

Much might be said as to the intention of the Legislature in providing 
this enactment. The statute has been judicially interpreted and I am 
compelled to follow the decisions of the Supreme court in the matter, 
and there can be no question that a cause must be assigned in the petition 
under the statute, which, if true upon proof, would render it proper for 
the court to determine that some one else than the incumbent had been 
elected, or that no person has been elected. 

Th principles and extent of investigation, under this statute, were 
clearly enunciated in Convery v. Conger, and practical application made 
of them in Lehlbach v. ilaines. 

Under this statute and under the seventh paragraph of Section 163 
the petition must show a ground for the contest, and there must be shown 
such circumstances as render it probable prima facie that neither the 
incumbent or contestant was elected, or that the contestant or some other 
person than the incumbent was elected. Under the seventh paragraph 
especially must it be for a cause which shows that another person than 
the incumbent was elected. It is conceded here that under any other 
paragraph of this section the petition is insufficient. To me, under this 
paragraph, the petition seems equally insufficient. The petition and the 
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verifications in this respect are vague and indefinite. There must be a 
specific cause shown under this paragraph and the circumstances must 
show that another person was elected, and, until there be such a state- 
ment in the petition, the court cannot proceed. The petition is jurisdic- 
tional, and as a part of it the circumstances must be set forth and the 
petition must show that jurisdiction has been acquired. 

Now, when you come to take up the averments in this petition, they 
would not allow me, if true, to determine that another person was elected 
than the incumbent. It refers to the provision of the statute which is 
made for the custody of the ballot boxes; that they were left on the floor 
of the City Hall until they were sent to the county clerk’s office; that 
there was a difference in the dial on one of the ballot boxes between 
the close of the election and when it was produced on the recount made 
by the county board of elections; that many present were watching the 
election, and that there were suspicious circumstances with reference to 
the condition of the boxes at the time of the recount, that is, that the seals 
on most of them seemed to have been disturbed, and one of the envelopes 
marked “rejected” by the local board which contained two ballots was 
found by the board to contain but one ballot, and that with Schlemm’s 
name on it; and there was a difference in the number of punctures in the 
envelopes, etc., and that there were other suspicious circumstances. I 
need not enumerate them all. The contestant only states them as sus- 
picious, and they do not show that they could have changed the result. 

Now, while these may be suspicious circumstances, it may be as to 
the conduct of the officers of election or as to the conduct of persons who 
had charge of the ballot boxes, I cannot say anything about it in the 
absence of proof; but where is that cause alleged in the petition which 
shows to this court that another person other than the incumbent was 
elected? I cannot draw the conclusion required by the statute from 
some mere irregularities, from some mere suspicious circumstances, 
which occurred after the election was over. The petition itself shows the 
result of the original canvass and the recount. 


It seems to me clearly in this case that there is not a sufficient affirm- 
ation under this statute to permit this court to go into an investigation. 


The statute distinctly provides that the contestant shall file the petition 
in writing signed by himself and at least fifteen qualified electors, setting 
forth one or more of the causes specified and the particular circumstances 
of the case. No jurisdiction is acquired by the mere statement that 
another than the incumbent was elected. It must be supposed that the 
contestant has made, under the statute, the very best case he can show by 
his statement of circumstances. But the petition as it stands is, to my 
mind, entirely insufficient, and that it ought to be dismissed. 


This is the conclusion which I have reached, but the matter is one 
of importance, and I will, because of the argument of counsel of the con- 
testant, treat it for the purposes of review as one of doubt. 

I will, therefore, certify this motion to dismiss the petition and dis- 
charge of the order made thereon to the Supreme court, at bar, for hear- 
ing and determination, at the coming June term. 














wm VS 


Ss“ & 








TRIMMER VY. BONNELL ET AL. 
TRIMMER v. BONNELL ET AL. 


(N. J. Supreme Court, June 11, 1900). 


Certiorari—When lies —Certi- but where suits are originally in- 
orari lies to review judgments of stituted in the Court of Common 
the Common Pleas given on appeal Pleas the review in the Supreme 
to that court from judgments of the court is to be had by writ of error. 
court for the trial of small causes, 


Error to Court of Common Pleas, Hunterdon county. 

Action of Lawrence Trimmer against Bonnell & Melick. Judgment 
for plaintiff was affirmed by the Common Pleas. Defendants bring error. 
Writ of error dismissed. 

Argued February term, 1900, before Depue, C. J., and Van Syckel 
and Gummere, JJ. 


Mr. R. S. Kuhl for plaintiffs in error. 
Mr. A. A. Clark for defendant in error. 


VAN SYCKEL, J.: This suit was instituted in the court for the trial 
of small causes, where judgment was rendered for Trimmer, the plaintiff in 
said suit. Thereupon an appeal was taken by Bonnell & Melick to the 
Hunterdon Common Pleas, where the judgment was affirmed. 

The defendants excepted to the charge of the trial judge in the Com- 
mon Pleas, and had his bill of exceptions signed, and brought the case 
into this court by writ of error. He has assigned for error the charge of 
the court, to which he excepted. The plaintiffs in error have mistaken 
their remedy in this case. A certiorari lies to the Common Pleas and 
Quarter Sessions on judgments given on appeals into those courts, where 
not restrained by the act giving the appeal. Griff. Law Reg., p. 1,175. 
The Circuit Court act, as contained in the Revision under the act of 
April 2, 1845, to provide for revising the statute laws of this state, con- 
tains a provision that the judgments in the Courts of Common Pleas, 
upon appeals from courts for the trial of small causes, may be removed 
into the Circuit court of the same county by writ of certiorari in like man- 
ner, and upon similar terms, as such writs are now granted to remove 
similar matters into the Supreme court. Rev. St. 1,846, p. 201, Sec. 4. 
This section clearly recognizes the writ of certiorari as the appropriate 
remedy to remove a judgment of the pleas on appeal from the justice’s 
court into the Supreme court. It has been the uniform practice to review 
such judgments by writ of certiorari, and not by writ of error. The pro- 
vision contained in the small cause act, as revised in 1846, is “that no 
judgment, order or proceeding to be had or made by virtue of this act, 
shall be removed by writ of error, but by certiorari only.” Id., p. 247, 
Sec. 66. The same provision is found in Rev. Laws 1821, p. 642, Sec. 46. 
In Rev. St. 1846, p. 981, Sec. 5, it is provided in the act respecting writs 
of error “that all errors happening in any Court of Common Pleas shall 
be heard and rectified by the Supreme court.” This provision is also 
contained in Rev. Laws 1821, p. 401, Sec. 5, and is now Section 6 of the 
acts respecting writs of error (2 Gen. St., p. 1,391). Section 4 of the Cir- 
cuit Court act, above recited, is now Section 11 of the certiorari act (1 
Gen. St., p. 369). It seems to be clear from the language used in Sec- 
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tion 4 of the Circuit Court act, before referred to (Rev. St. 1846, p. 201), 
that Peter D. Vroom, Henry W. Green, William L. Dayton and Stacy 
G. Potts, the eminent jurists who revised the statutes in 1846, understood 
that judgments in the Court of Common Pleas upon appeals from the 
court of small causes were to be reviewed by certiorari to the Supreme 
court, notwithstanding the provision in Section 5 of the act concerning 
writs of error contained in Rev. Laws 1821, p. 401, and that they did not 
intend to abrogate that rule by retaining the same provision in the Re- 
vision of 1846. The construction which has been given in practice to this 
legislation is that certiorari, and not writ of error, lies to review judg- 
ments of the Common Pleas given on appeal to that court from judg- 
ments of the court for the trial of small cases, but where suits are originally 
instituted in the Court of Common Pleas the review in the Supreme court 
is to be had by writ of error. This settled practice, we think, should be 
adhered to, and therefore the writ of error in this case must be dismissed. 










































NEW JERSEY PREROGATIVE COURT. 


(Abstracts of Recent Opinions). 





Guardian and ward—Administrators—Appointment.—l. The ap- 
pointment of defendants as guardians of infant children is proper, where 
they are nearer in relationship to the infants than plaintiffs, and there is 
nothing shown which unfits the defendants from acting as guardians. 2. 
Where an intestate dies a widower, leaving infant children, letters of 
administration will be granted during the minority of the infants to the 
guardians of the estate of such infants. Woodruff v. Snoover. (Mr. 
Martin Rosenkrans for appellants. Mr. Thomas M. Kays for respond- 
ents). Opinion by REED, V. C., April 2, 1900. 


Assignment for benefit of creditors—Notice to creditors—1. An 
assignee’s notice to creditors, requiring them to present their claims within 
the limited period, or be forever barred, unless by special order of the 
court, made by it on application for that purpose, is not the statutory 
notice required by P. L. 1896, p. 177, providing that such notice should 
apprise them that claims must be presented within the time prescribed, or 
be forever barred, since it fails to inform them that the failure to present 
their claims within the prescribed period will result in a perpetual bar. 
2. Since the Orphans’ court has power to extend the time for presenting 
claims against the estate of an assignor for the benefit of creditors on 
the assignee’s failure to give notice requiring the presentation of claims, 
it can also order an extension, where the notice given fails to inform 
creditors that the failure to present their claims will result in a perpetual 
bar, as required by P. L. 1896, p. 177. In re Elmer. (Mr. Walter H. 
Bacon for appellants. Mr. James S. Ware for respondents, Flemming 
and Hart. Mr. John S. Mitchell for respondent, Henry Levis). Opinion | 
by REED, V. C., April 10, 1900. | 


Charitable institutions—Tax on bequest—Exemption.—1. A bequest 
to a school of-learning having an academic, collegiate and theological de- 
partment open to all of good moral character, there being no charge for 
instruction in the theological department, and the institution being sup- 
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ported largely by public and private charity, and devoting all its resources 
to increasing its benefit to the public, is a bequest to a charitable institu- 
tion. 2. P. L. 1894, p. 318, sec. 1, provides that all property passing by 
bequest, devise or inheritance to any person or body politic or corporate, 
excepting certain institutions and charitable institutions, shall be subject 
to a taxation. Held, that the exemption did not apply to a charitable 
institution located outside the state of New Jersey. 3. P. L. 1894, p. 318, 
sec. 1, provides that all property passing by bequest, devise or inheri- 
tance to any person or corporation shall be subject to a certain tax. P. 
L. 1898, p. 106, exempted from the provisions of P. L. 1894, p. 318, 
sec. 1, all religious organizations not confined in their operations to 
local or state purposes, whether organized under the laws of New Jersey 
or some other state. Held, that an educational institution located with- 
out the state, having a theological department, was not a religious insti- 
tution within the meaning of Id. p. 318, sec. 1, and hence a bequest to 
such institution was taxable. Alfred University v. Hancock, Comptroller. 
(Mr. William M. Stillman for appellant. Mr. Nelson Y. Dungan and Mr. 
S. H. Grey, Attorney General, for respondents). Opinion by REED, V. 
O., April 14, 1900. 


Will—Loss—Revocation.—1. If a will, proved to have been exe- 
cuted, cannot be found after the testator’s death, and the will remained 
in his possession, or he had ready access to it, the presumption is that 
he destroyed it animo revocandi. 2. This presumption is rebuttable, but 
is not disproved by the evidence in this case. In re Willitt’s Estate. (Mr. 
Alan H. Strong for proponent. Mr. George S. Silzer for respondent). 
Opinion by REED, V. O., May 17, 1900. 


Orphans’ court—Review of judgment—Aggrieved party.—Since the 
pecuniary interest of a devisee is affected by a disadvantageous sale of 
the property by an administrator, approved by the Orphans’ court, he is 
aggrieved by the order of sale, and therefore the Prerogative court has 
jurisdiction to review the same. Inre Divine. (Mr. G. A. Bourgeois for 
proponent. Mr. E. S. Higbee for devisee, Eli H. Chandler). Opinion by 
REED, V. O., June 16, 1900. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Waters—Diversion—Injunction—Riparian rights—1. When a 
riparian proprietor seeks the aid of a court of equity to restrain the diver- 
sion of water by a municipal corporation for public purposes, and offers 
to forego his right to an injunction on recovering just compensation, 
which he asks the court to determine, and the defendant, in its answer, 
consents to pay such compensation so to be determined by the court, in 
case the court considers the complainant entitled to an injunction, the 
court has jurisdiction to ascertain the amount of such compensation. 
2. A municipality, which buys a piece of land on a private stream, several 
miles distant from its corporate limits, does not thereby become entitled, 
as riparian owner, to draw from the stream a supply of water for the 
inhabitants of the town. 3. The town of Newton has no authority to 
divert water from private streams, to the detriment of lower riparian 
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owners, on condition that it will store storm water, and give it out into 
the streams in dry times, and thus confer a compensatory benefit on those 
owners, they not consenting thereto. 4. In ascertaining just compensa- 
tion for the diversion of water from a mill, the difference between the 
market value of the mill before the diversion, and its market value after- 
wards is usually a simpler and safer criterion than estimates of the prob- 
able cost of producing by steam at the mill the power which the diverted 
water would supply, and than estimates of the probable value of the water 
power at the mill, based on the rental value of power at other places more 
or less distant and dissimilar. Sparks Mfg. Co. v. Town of Newton; 
Ingersoll v. Same. (Mr. Thomas Kays for appellant. Mr. C. L. Corbin 
for respondents). Opinion by DIXON, J., March 5, 1900. 


Public nuisance—Riparian rights—Sewage—Injunction—1. The 
City of Paterson had legislative authority to construct its system of 
sewers, discharging their contents into the Passaic river, and is not, there- 
fore, subject to the charge of maintaining a public nuisance. 2. The 
title of riparian owners along the Passaic river, where the tide ebbs and 
flows, extends only to high-water mark. The state is the absolute owner 
of the bed of the stream. Such riparian owners, having no title to the 
bed of the stream, are not entitled to an injunction against the city on 
account of the pollution of the stream. 3. The title of riparian owners 
above the ebb and flow of tide extends to the middle of the stream, sub- 
ject only to a servitude to the public for purposes of navigation. The 
pollution of the river by sewage constituted the taking of the property of 
such owners, which the legislature cannot authorize except upon just 
compensation. 4. Jersey City has no rights in the waters of the Passaic 
river distinct from the rights of the general public, either by reason of the 
location of its waterworks, or in virtue of Act 1852, p. 419. 5. By reason 
of the great injury which would fall upon the city by restraining the con- 
tinuous use of its sewerage system, and the acquiescence of these riparian 
owners above where the tide flows, their injury being comparatively small, 
it would be inequitable to grant them an injunction. 6. They may obtain 
redress by amending their bill, or by filing a new bill, praying for an 
injunction, unless the City of Paterson will consent to make such com- 
pensation to them as shall be ascertained to be just, or they may, if they 
elect, sue at law for their damages. Grey, Attorney General, ex rel. Sim- 
mons v. Mayor, Etc., of City of Paterson. (Mr. Thomas C. Simonton, 
jr.,and Mr. Eugene Stevenson for appellants. Mr. Samuel H. Grey, At- 
torney General; Messrs. McEwan & McEwan, Mr. James B. Vreden- 
burgh and Mr. John P. Stockton for respondent). Opinion by VAN 
SYCKEL, J., March 5, 1900. 


Deeds—Undue influence—Improvident consideration.—1. Plaintiff's 
intestate, when seventy-six years old, but apparently competent to con- 
duct business, became acquainted with defendant, an impecunious, im- 
provident man, who shortly thereafter went to live with her, took charge 
of her property, and obtained money from her whenever he desired, and 
to whom she agreed to convey a dwelling house and certain household 
furniture therein, on his agreeing to board her, or to pay her $10 a month 
on her desiring to live elsewhere. Held, that such agreement was not 
based upon an obviously improvident consideration, and hence a subse- 
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quent conveyance of the property, four years thereafter, in accordance 
with the agreement, would not be set aside at her heir’s instance. 2. 
Where defendant, an improvident man, possessed the confidence and had 
complete control of plaintiff's intestate, a woman over eighty years old, 
and cajoled her to transfer to him all her property without consideration, 
such conveyance will be set aside at the suit of intestate’s heir, as obtained 
by undue influence. Holland v. John. (Mr. John H. Fort and Mr. John 
L. Semple for appellant. Mr. John F. Harned for respondent). PER 
CURIAM, March 31, 1900. 


Judgment creditors—Creditors’ bill—Joinder of parties—Where 
executions on judgments of various creditors against the same debtor have 
been returned unsatisfied, such creditors may join in a creditors’ bill 
against the debtor. Kissam v. Moorehouse. (Mr. W. Bradner. Smith 
and Mr. Frank E. Bradner for appellant. Mr. Joseph A. Beecher for 
respondents. PER CURIAM, April 4, 1900. 

Municipal corporation—Salary of corporation counsel—Officer de 
facto.—1. In an action by Brinkerhoff to recover from the city certain 
installments of salary claimed to be due him as corporation counsel, a 
verdict was directed in his favor. Upon the evidence contained in the 
bills of exception, held, that Brinkerhoff was at least an officer de facto, 
and entitled to the emoluments of that office, under the doctrine of Erwin 
v. City of Jersey City, 37 Atl. 732; 60 N. J. Law, 149. 2. It was contended 
that during the period in question there was a corporation counsel de jure 
holding over after the expiration of his term, and until his successor should 
be appointed and qualified, and that there could not be an officer de facto 
of the same office. Held, that, if Brinkerhoff was inducted into and filled 
the office of corporation counsel during the period in question, he became 
an officer de facto, even though there was an officer de jure having a 
present right to the office. 3. It was further contended that there was 
evidence sufficient to justify the inference that the previous corporation 
counsel filled the office during the period in question, as an officer de 
jure. Upon this contention it is held: (a) That by the provisions of the 
“act concerning the appointment of municipal officers and boards of 
cities,” passed March 11, 1893, the board of finance of said city had power 
to appoint a corporation counsel by the vote of two-thirds of its five mem- 
bers; that is, by the vote of at least four members. (b) That by the vote 
of four members in favor of Brinkerhoff’s appointment as corporation 
counsel he became entitled to the office, and was corporation counsel de 
jure, although one of the members so voting for his appointment was only 
a member de facto, whose title was attacked by quo warranto. (c) That 
the principles upon which the acts of de facto officers are held valid 
require the recognition of appointments to office made by them, when 
such appointments would be valid if made by officers de jure. 4. The 
doctrine enunciated by the Supreme court on this subject in Erwin v. 
City of Jersey City, 35 Atl. 948; 59 N. J. Law 282, disapproved. Brinker- 
hoff v. City of Jersey City. (Mr. Allan L. McDermott for plaintiff in 
error. Mr. Charles L. Corbin for defendant in error). Opinion by 
MAGIE, C. J., May 1, 1900. 

Appeal—Assignment of error—An assignment of error will not be 
deemed to be before this court under a bill of exceptions when the printed 









246 THE NEW JERSEY LAW JOURNAL. 








































“case” furnished to the members of this court does not contain a copy of 
such bill of exceptions, duly signed. Davis v. Littel. (Mr. Malcolm 
McLear for plaintiff in error. Mr. J. H. Neighbor for defendant in error). 
Opinion by GARRISON, J., June 18, 1900. 


Constitutional law—Courts—Jurisdiction.—The Legislature cannot 
confer upon circuit courts power to review the judgment of district courts 
in matters of law which may be reviewed by the Supreme court by a writ 
of certiorari. It is immaterial by what name the proceeding to review is 
styled; the certiorari power in such case cannot be conferred upon the 
circuit court. Green v. Heritage. (Messrs. McEwan & McEwan for 
plaintiffs in error. Mr. W. L. Clark for defendants in error). Opinion 
by VAN SYCKEL, J., June 18, 1900. 


Street railroads—Injury to child on track—Contributory negligence. 
—1. The rule of duty which requires the ordinary traveler in crossing a 
street railway to use his powers of observation to discover approaching 
vehicles, and his judgment how and when to cross without collision, is 
also binding upon a child who is sui juris. 2. In actions for injury to a 
child of that degree of responsibility when so crossing a street railway, 
the question of contributory negligence is generally one for the jury; but 
where it appears beyond dispute that the child, in its attempt to cross, 
acted in entire disregard of the degree of prudence which may be reason- 
ably expected from one of his years, and has thereby contributed to the 
collision that caused the injury, then the question, contrary to the usual 
rule, becomes one for the court to determine. 3. In the present case the 
plaintiff was a girl nine years of age, who was in the act of crossing a 
trolley track in a city street, and was injured by collision with an ap- 
proaching car. Under the circumstances, as developed by the plaintiff’s 
evidence at the trial, a nonsuit was granted. On error held, that the non- 
suit should be sustained on the ground of contributory negligence. Fitz- 
henry v. Consolidated Traction Co. (Messrs. Weller & Lichtenstein for 
plaintiff in error. Messrs. Vredenburgh & Garretson for defendant in 
error). Opinion by HENDRICKSON, J., June 18, 1900. 


Carriers—Refusal to accept passengers.—1. In an action for dam- 
ages against a corporation operating a street railway for the refusal of 
one of its conductors to accept a passenger carrying in his arms a live 
goat, it is error to submit to the jury the reasonableness of a regulation 
of the company forbidding the carrying of live animals in the cars. The 
reasonableness of such a regulation is for the trial court. 2. The case of 
State v. Overton, 24 N. J. Law 435; Railroad Co. v. Ayres, 29 N. J. 
Law 393, and Compton v. Transportation Co., 34 N. J. Law 134, disap- 
proved. Daniel v. North Jersey St. Ry.Co. (Mr. J. A. Kiernan for plain- 
tiff in error. Mr. Frank Bergen for defendant in error). Opinion by 
GARRISON, J., June 18, 1900. 


Attorney’s lien—Possession of will—1. Whether an attorney has a 
lien upon a last will and testament of a client, in his possession, and may 
retain the same, and withhold it from the probate court, until payment of 
a bill for professional service, quaere. 2. When, after complete execu- 
tion of a will, a testator delivers it to his attorney, with express instruction 
to deposit it in testator’s safe, the possession of the will thus obtained is 
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not the possession of an attorney, but of a mere agent or messenger, and is 
inconsistent with possession under a claim of lien. Bracher v. Olds. 
(Mr. Robert H. McCarter for appellant. Mr. Chauncey G. Parker for 
respondent). Opinion by MAGIE, Ch., June 18, 1900. 


Dedication—Evidence.—The mere delineation on a filed map by 
which conveyances are made of a wharf extending into navigable waters 
at the end of a public street does not conclusively indicate a dedication 
of a wharf to public use. Palen v. City of Ocean City. (Mr. David J. 
Pancoast for plaintiff in error. Mr. Lindley M. Garrison for defendant 
in error). Opinion by COLLINS, J., June 20, 1900. 


Wills—Election—Default—1. A devisee under a will is not re- 
quired to make an equitable election before demanding his right, as heir, 
to lands of which the testator died intestate, where the will does not 
show that it was the intention of the decedent to preclude such heir from 
making such claim. 2. A defendant who has failed to file his pleadings 
within the time required by law and the rules and practice of the court 
of chancery, and against whom a decree pro confesso has been entered, 
cannot, under a permission to answer, file a demurrer to the bill of com- 
plaint. Hand v. Hand. (Mr. Samuel H. Richards for appellants. Mr. 
Lewis Starr for respondents). Opinion by VOORHEES, J., June 18, 
1900. 


Injury to servant—Negligence—Dangerous machinery.—1. In an 
action for negligence, the right of the defendant to have his plaintiff bear 
the burden of proving the charge made in the declaration is a substantial 
one, which burden may be borne either by proof of some negligent act, 
or by proof of circumstances from which the defendant’s want of due care 
is a legitimate inference. Where neither sort of proof is forthcoming 
the plaintiff should be nonsuited. Quaere: Whether, as a matter of prac- 
tice, the trial court may hold the motion to nonsuit until the close of the 
defendant’s case? 2. Res ipsa loquitur applied to the testimony, and dis- 
tinguished from the practice motion above mentioned. 3. In order to 
charge a master with negligence in permitting the use by his servant of 
a particular machine, upon proof of its tendency to behave in an unac- 
countable and dangerous fashion, something in the nature of scienter 
must be proved or be fairly inferable from the testimony, and the history 
ascribed to the machine must be such as could reasonably be deemed to 
be either a forerunner or a warning of the accident that actually hap- 
pened. Bien v. Unger. (Mr. Samuel Kalisch for plaintiffs in error. Mr. 
Edward M. Colie for defendant in error). Opinion by GARRISON, J., 
June 18, 1900. 


Injury to employee—Negligence of fellow servant.—The plaintiff, 
who was employed in bolting iron plates fast to a vessel in the course of 
its construction, suffered injuries by his fall from a scaffold erected by 
carpenter workmen, engaged with him in the common employment of 
the defendant, and in the general construction of the vessel. Assuming 
that the plaintiff's fall was caused by the improper or negligent con- 
struction of the scaffold, it was held that the negligence upon which the 
suit was founded was that of co-servants, for which the master was not, in 
law, liable, and that no right of action against him was shown. Pfeiffer v. 
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Dialogue. (Mr. William B. Knight and Mr. Samuel H. Richards for 
plaintiff in error. Mr. George Reynolds for defendant in error). Opinion 
by VREDENBURGH, J., June 18, 1900. 


Railroad crossing—Accident—Contributory negligence.—D., sitting 
on the seat of a one-horse buggy wagon, having its top down, and with 
no side curtains, drove his horse upon the tracks of a railroad crossing, 
and was struck and killed by a passing passenger train. Held, that he 
was guilty of contributory negligence, to be inferred from these conditions 
of fact, viz.: If he took the precaution to look before attempting to cross, 
even though he did not stop, he had, at a distance of more than thirty 
feet from the track on which the approaching train was running, an unob- 
structed view of it for about two-fifths of a mile, for a period of time 
sufficient to enable him to stop his horse before reaching the tracks, and 
escape the danger. Dotty v. Atlantic City R. Co. (Mr. K. Willard Mor- 
gan and Mr. Charles V. D. Joline for plaintiff in error. Mr. Henry S. 
Scovel and Mr. W. F. Boyle for defendant in error). Opinion by VRE# 
DENBURGH, J., June 18, 1900. 


Contract—Construction—Appeal.—l. The construction of written 
instruments in litigated cases is matter of law for the determination of 
the court; and in making such determination the court will, prima facie, 
attribute to each word of the instrument its ordinary and common mean- 
ing. As words which have a common and well defined meaning are 
es employed, by persons engaged in a peculiar business of trade, 
in a peculiar or technical sense, evidence that, by the usage of such busi- 
ness or trade, certain words have acquired a meaning different from their 
common and ordinary meaning, is admissible. 3. Upon the production 
of such evidence the court must submit to the jury to determine whether 
it establishes the fact that the words in question have acquired, by the 
usage of the business or trade in question, a peculiar or technical meaning, 
and what that meaning is, and whether the parties used the words in the 
instrument in question in the ordinary or in the peculiar and technical 
sense. It is not error to charge that if the words in question have acquired 
a peculiar trade meaning, and have been used by the parties in the instru- 
ment in question in that meaning, the liability of the parties upon such 
instrument must be fixed by attributing to such words that peculiar mean- 
ing. 4. Evidence that words having a well defined ordinary meaning are 
used in a particular business or trade in another and peculiar meaning, 
doubtless should be clear, accurate and convincing. Upon a rule to 
show cause, a verdict attributing a trade meaning to words having a well 
defined ordinary meaning, upon evidence which is contradictory and in- 
consistent, could not be permitted to stand. But when, on error, it ap- 
pears that evidence on this subject was properly admitted, and the jury 
properly instructed thereon, it is not ground for reversal, if in fact there 
was evidence before the jury which would justify their finding that the 
words in question were used in a sense which would render the defendant 
liable. J. C. Smith & Wallace Co. v. Lunger. (Mr. Albridge C. Smith 
for plaintiff in error. Mr. Robert H. McCarter for defendant in error). 
Opinion by MAGIE, Ch., June 18, 1900. 
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Railroad crossing—Establishment by chancellor.—1. Under the act 
of March 22, 1895 (Gen. St., p. 2,717), which authorizes the chancellor to 
define the mode in which one railroad may cross another, it is essential 
to the jurisdiction of the chancellor that the lawful route of the petitioning 
company should cross the line of railroad belonging to the other company. 
2. The powers delegated by the eighth and eleventh sections of the act 
of April 6, 1886 (Gen. St., p. 3,216, pars. 55, 59), are confined to companies 
incorporated under that act, and companies having special charters, whose 
tracks have been located, their lessees and assigns. Trenton St. Ry. Co. 
v. United New Jersey Railroad and Canal Co. (Mr. Alan H. Strong and 
Mr. Charles E. Gummere for appellants. Mr. Robert S. Woodruff and 
Mr. John H. Backes for respondent). Opinion by DIXON, J., June, 1900. 





Adverse possession—Corporate contracts—Execution by officers.— 
1. Where a mortgagor made interest payments to a mortgagee within 
twenty years prior to an action to foreclose, though more than that time 
had elapsed since the maturity of the mortgage debt, such action was not 
barred by the statute of limitations (Section 16); providing that entry to 
lands shall be made within twenty years after the right to enter shall 
accrue, since the possession of the mortgagor while he continued to make 
payments was not adverse to that of the mortgagee. 2. An indorsement 
on a mortgage bond by the president of a corporation which had pur- 
chased mortgaged lands, that in consideration of an extension of time of 
payment the rate of interest would be seven per cent., when by the terms 
of the bond it was six, was not binding on the corporation. Depew v. 
Colton; Colton v. Depew. (Mr. Randolph Parmly and Mr. Charles 
L. Corbin for complainant. Messrs. Vredenburgh & Garretson for de- 
fendants). Opinion by DEPUE, C. J., June 18, 1900. 


Municipal corporations—Purchase of supplies—Implied contracts. 
—1. A municipal corporation, having a board or other body empowered 
to purchase goods for the use of the corporation, may be made liable to 
pay for such goods, either by the precedent act of such board or body, 
ordering and directing their purchase, or if the goods have been requi- 
sitioned by some subordinate officer, and accepted and used by the cor- 
poration, by a subsequent act of such board or body recognizing the pur- 
chase, and ratifying it by a valid act directing payment therefor. 2. When 
the board or body of such municipal corporation is not shown to have 
known that goods have been requisitioned by one employee and accepted 
by another employee without precedent authority, and used by the cor- 
poration, the fact of such acceptance and use will not raise an implied 
contract on the part of the municipal corporation to pay for such goods. 
Quaere: Whether an implied contract would be established by proof of 
such knowledge on the part of such board or body. New Jersey Car- 
Spring and Rubber Co. v. City of Jersey City. (Mr. Allan L. McDermott 
for plaintiff in error. Messrs. Vredenburgh & Garretson for defendants in 
error). Opinion by MAGIE, Ch., June 18, 1900. 


Appeal—Review—New streets—Change of grade.—1. When the Su- 
preme court, on legitimate evidence, decides that the land of an individual 
will be depreciated in value by contemplated municipal proceedings, and 
thereupon holds him entitled to prosecute a writ of certiorari to test the 
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legality of those proceedings, such decision is not reviewable in this court. 
2. Railroads that lie wholly within a city are embraced in the true intent 
and force of the title and body of the act of March 19, 1874 (P. L. 1874, 
p. 45), as railroads which enter a city. 3. Under said act a city may by 
resolution contract to do that which it will require an ordinance to exe- 
cute legally. 4. Under said act a city may by resolution contract to 
change the grade of an existing street, and to accept the dedication of a 
new street, in order to enable a railroad company to lay yard tracks be- 
neath the new grade. 5. Under said act a railroad company may con- 
tract to change the location of its original route. 6. When municipal 
proceedings have been brought under review by certiorari, objections 
thereto, which are not pointed out by the reasons filed, should not be con- 
sidered. Morris & Cummings Dredging Co. v. Mayor, etc., of Jersey 
City. (Mr. Allan L. McDermott for plaintiff in error Jersey City. Mr. 
Charles L. Corbin for plaintiff in error, Greenville and H. Ry Co. Mr. 
Lindley M. Garrison for defendant in error). Opinion by DIXON, J., 
June 18, 1900. 


Carriers—Passenger—Directing Verdict—In an action against a 
street railway company for personal injuries, plaintiff testified that he 
signaled the conductor to stop the car on which he was riding, and while 
alighting, with one foot on the ground and the other on the car, the car 
started so suddenly, in obedience to the conductor’s signal, that he was 
thrown to the ground and injured. No other witness testified as to the 
cause or manner of the accident. Held, proper to submit the case to the 
jury, instead of directing verdict for defendant. Fenig v. North Jersey St. 
Ry. Co. (Messrs. Coult & Howell for plaintiff in error. Mr. Joseph A. 
Beecher for defendant in error). Opinion by VOORHEES, J., June 
20, 1900. 


Concurrent insurance—Conditions of policy.—1. In a policy of fire 
insurance, covering several items of property, a clause which permits 
“concurrent insurance” is not infringed by other insurance that covers 
only some of said items, provided such other insurance is effected on 
terms which require it to bear proportionally with the primary insurance 
whatever loss occurs within the range of their common operation. 2. An 
insurance company, about to issue a policy of fire insurance to the amount 
of $25,000, distributed in specified sums among several items of property, 
stipulated with the assured that its policy should be concurrent and pro- 
portionate with other insurance to be obtained by the assured, to the 
amount of $75,000 and, in reliance on that stipulation, sent its policy 
to the assured. Held, (a) that other insurance, covering only some of the 
items of property, and not distributed among the items in the same 
proportion as was the insurance under the policy, did not comply with the 
stipulation; and held, (b) that, until the assured obtained other insurance 
according to the stipulation, he had no right to accept the policy, or if he 
did accept it, the acceptance was equivalent to an affirmative represen- 
tation that he then had the other insurance required, and such represen- 
tation being false, to his knowledge, and material to the contract of the 
company, the company was not bound. 3. After an insurance company 
had delivered its policy under the circumstances above mentioned, and a 
loss had occurred, the company became fully aware that the assured had! 
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not complied with the stipulation stated, and thereafter canceled the policy 
in accordance with its terms, paying back the unearned premium, but re- 
taining so much of the premium as would have been earned by valid in- 
surance from the date of the policy until the time of cancellation. Held, 
(a) that the company thereby affirmed the validity of the contract, and 
could not, in an action thereon, successfully deny the same; and held, (b) 
that these facts could be lawfully proved on behalf of the plaintiff, upon 
the issue raised by a declaration setting forth the policy and a plea of non- 
assumpsit. New Jersey Rubber Co. v. Commercial Union Assur. Co. of 
London, limited. (Mr. Sherrerd Depue for plaintiff in error. Mr. John 
Rellstab for defendant in error). Opinion by DIXON, J., June 20, 1900. 


Carriers—Degree of care—Crowding trolley car.—1. A common car- 
rier of passengers must use a high degree of care to protect them from 
dangers that foresight can anticipate. 2. By “foresight” is meant, not 
foreknowledge absolute, nor that exactly such an accident as has hap- 
pened was expected or apprehended, but, rather, that the characteristics of 
the accident are such that it can be classified among events that without 
due care are likely to occur, and that due care would prevent. 3. The 
crowding of a trolley car, and especially of those parts of it that are 
used for entrance and exit, is attended with a liability to danger that the 
carrier should anticipate, and employ care to avert. Hansen v. North 
Jersey St. Ry. Co. (Messrs. McEwan & McEwan for plaintiff in error. 
Messrs. Vredenburgh & Garretson for defendant in error). Opinion by 
ADAMS, J., June 25, 1900. Garrison, J., dissenting. 


Married woman—Liability on accommodation note-——1. The con- 
tract of a married woman who signs a promissory note for the accommo- 
dation of the payee is that of a surety, within the meaning of the first 
proviso of Section 5 of the married women’s act, as amended in 1895 (Gen. 
St., p. 2,017); and her want of power to bind herself by such a contract 
can be set up by her as a defense to a suit at law upon the note. 2. The 
second proviso, contained in Section 5 of the married women’s act, as 
amended in 1895, declares “that if, on the faith of any * * * contract 
of suretyship, * * * any married woman obtains, directly or indirectly, 
any money, property, or other thing of value, for her own use, or for the 
use, benefit or advantage of her separate estate, she shall be liable thereon 
as though she were unmarried.” Held, that, by force of this proviso, the 
reception by a married woman, from the payee of a promissory note, of 
a money consideration for her act in signing the same for his accommo- 
dation, makes her liable thereon to the same extent as if she were a feme 
sole. Eastburn v. Vliet. (Mr. Alan H. Strong for plaintiff in error. Mr. 
John H. Voorhees for defendant in error). Opinion by GUMMERE, J., 
June 25, 1900. Depue, C. J., and Van Syckel, Garrison, Hendrickson, 
Adams and Vredenburgh, JJ., dissenting. 


Trusts—Jurisdiction in equity—Although the Court of Chancery 
does not possess the power to remove an executor from office or to devolve 
his duties as executor upon a receiver, yet, when the duties of an executor 
are intermingled with and inseparable from his duties as a trustee, the 
jurisdiction of a court of equity over trusts and trustees will extend, in 
a proper case, to restraining the person who is trustee from performing 
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his functions as trustee, notwithstanding the fact that such restraint will 
incidentally prevent his performance of his functions as executor. Bent- 
ley v. Dixon. (Mr. Cortlandt Parker for appellant. Messrs. Corbin & 
Corbin for respondents). Opinion by MAGIE, Ch., June 29, 1900. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 


Fraudulent conveyances—Consideration—1. The pendency of an- 
other action contesting the validity of a debtor’s note is no defense to a 
bill based on such note by the creditor against the debtor’s widow and 
administrator to set aside a conveyance of reality by the debtor previous 
to his death as fraudulent, where the existence of the indebtedness repre- 
sented by the note has been fixed by its allowance by decedent’s ad- 
ministrator after full opportunity to the widow to require the administrator 
to contest it. 2. A cotton firm arranged with a bank to advance to it 
money for purchase of cotton on agreement that the bank was to have 
the proceeds of the cotton when sold, and such agreement was to continue 
to the end of the cotton season of 1896-97. One of such partners, on 
January 30, 1897, transferred certain of his property to his wife, which he 
had informed the bank he owned. After the business had progressed for 
some months, the bank, perceiving that the firm was losing money, 
pressed for payment, resulting in the firm giving its note on January 22, 
1899, in satisfaction of overdrafts. Both partners were involved when the 
agreement for advancement were made, and such agreement contemplated 
overdrafts throughout the season. After the note was given, the 
account was continued, but the note was not credited until the end of 
the season, and, when credited, a balance was still due from the firm. 
Held, sufficient to show that the indebtedness accrued prior to the convey- 
ance, which was made to put the property beyond the reach of creditors. 
3. A wife contributed voluntarily of her own means to the support of her 
family without any expectation of her husband repaying it. The hus- 
band never acknowledged any legal indebtedness to his wife, or prom- 
ised to repay the advances, and, on becoming insolvent, for a nominal 
consideration conveyed certain property to her to defeat his creditors. 
There was no contract to convey such property for the wife’s contribu- 
tions to the support of the family. Held, sufficient to establish that such 
conveyance was not made in satisfaction of a debt due from such hus- 
band to his wife. Adoue v. Spencer. (Mr. John Neethe and Mr. Sher- 
rerd Depue for complainants. Mr. William T. Austin and Mr. Frank 
Bergen for defendant Spencer). Opinion by PITNEY, V. C., March 17, 
1900. 


Action by lunatic—Quieting titl—Equity.—1. A lunatic must sue 
by guardian who has been appointed by the order of some competent 
court, and a bill which avers the lunacy of a complainant, and that she 
sues by her next friend, without any averment of appointment, etc., is 
demurrable. 2. A bill to quiet title cannot be filed by persons who claim 
an interest in lands, but who are not in possession of any of them, either 
under the statute of 1870 (Gen. St., p. 3,486), or under the general equity 
powers of this court. 3. Equity will not entertain a suit, in which’ no 
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equitable question is presented, which seeks a decree that the complain- 
ant’s legal title to lands is good, and that the defendant's legal title is bad. 
Such questions must be determined by a suit at law. Palmer v. Sinnick- 
son. (Mr. I. B. Grant and Mr. William J. Backes for demurrants. Mr. 
William T. Hilliard for complainants). Opinion by GREY, V. C., May 


5, 1900. 





Partnership—What constitutes—Associations—Action by members. 
—1. A number of persons, firms and corporations engaged in the busi- 
ness of dredging entered into a voluntary association, the object of which, 
as stated in its articles, was to designate and maintain a uniform scale of 
prices for dredging, and to equitably distribute work; that officers should 
be elected annually, but the chief powers were vested in an “adjuster”; 
that members might bid on work or make contracts, provided they bid 
according to the association rules, but, if a member secured more than its 
fair proportion of the work, the adjuster might assign the work secured 
to another member. Each member retained its own plant, there was no 
central plant, and the association partook of no gains or losses. Held, 
that such association was not a partnership, so as to entitle a member 
thereof, on death of another member, to dissolution, and a distribution of 
its assets. 2. Where a number of persons, firms and corporations en- 
gaged in the business of dredging have entered into an association to 
maintain prices for dredging, and to equitably distribute work, the con- 
duct of which was put under the control of an adjuster, such adjuster is 
not entitled to personal relief from the fact that he thad not received his 
just share of the work, as he could not complain, as the distribution was 
entirely within his own hands. Potter v. Morris & Cummings Dredging 
Co. (Mr. George T. Werts for complainant. Mr. Charles D. Thompson 
for defendants). Opinion by STEVENS, VY. C., May 10, 1900. 


Wills—Rights of beneficiary—Power of executors—1. When a 
beneficiary under a will is also given the privilege to continue to occupy 
a mill under a requirement that he keep it in good repair at his own cost, 
and pay for all needed repairs, and continues to occupy as prescribed by 
the will, he cannot afterwards be permitted to charge the expenses of 
keeping the mill in good repair against other devisees of the will. He 
cannot accept the benefits conferred by the will, and disappoint the intent 
of the testator. 2. A provision in a will which requires a tenant to keep 
a property in good repair, which contains no exception relieving him 
from the duty to make repairs occasioned by wear and tear or the ele- 
ments, or other named reason, obliges the tenant to maintain the property 
in good repair, without regard to the cause of dilapidation. 3. An obli- 
gation to keep a property in good repair, and to pay for all needed repairs, 
will prevent the obligated person from recovering for expenditures which 
were “necessary for the proper repairs of the building,” whether they 
were of a permanent nature or not. 4. When a tenant is in possession 
of a mill, paying a fixed rent, and is also a remainderman to the extent of 
one undivided fifth part, and in order to increase his means of extending 
his business does work in repair or restitution of the property, against 
the wish of the other remaindermen, he cannot in equity charge their 
estate with the expense of the work as a bona fide improvement of the 
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common property. 5. The equitable rule granting relief against inter- 
ested parties who “stand by” without disclosing their rights, and see an- 
other do an act in ignorance of them, cannot be invoked when the other 
does the act in spite of the open opposition of the interested party. 6. 
Executors to whom is given no estate, but only a mere power to sell lands 
after a certain time upon the failure of a certain person to purchase, have 
no authority to contract to charge the property with the expense of 
repairs. Ashby v. Ashby. (Mr. C. E. Hendrickson and Mr. D. J. Pan- 
coast for complainant. Mr. C. T. Atkinson and Mr. M. R. Sooy for 
defendants). Opinion by GREY, V. C., May 12, 1900. 


Estate on dower—Release—-Receiver.—1. A widow has no estate in 
dower until actual assignment or admeasurement of that portion of the 
lands to which her estate is to apply. 2. Her dower right becomes com- 
plete, upon her husband’s death, in all the lands whereof he was seized 
of an estate of inheritance at any time during the coverture, save so far as 
she is barred of her dower by her duly executed deed. 3. Such complete 
dower right is a “thing in action,” within the contemplation of paragraph 
88 of the Chancery act (1 Gen. St., p. 389), applicable to the payment of 
the debts of the dowress. 4. A release of dower right without considera- 
tion, to avoid payment of debts, is fraudulent, and may be set aside at 
the instance of a creditor of the widow. 5. A receiver will be appointed 
upon a proper case being made to have dower assigned for the benefit 
of the creditors, etc. Tenbrook v. Jessup. (Mr. H. A. Drake for com- 
plainant. Mr. Thomas B. Hall for defendants). Opinion by GREY, 
V. C., May 22, 1900. 





Executors—Power of sale—Bill for partition—-Complainant is ex- 
ecutor under a will giving him power to sell real estate, and divide the 
proceeds among the testator’s children so that, on reaching the age of 
twenty-one years, “each child shall receive its portion of the estate.” 
Held, that the manifest intention of the testator was that the power of sale 
was to be exercised, if at all, during the minority of the children, and 
hence, the children having attained the age of twenty-one years, his 
power is extinct, and he cannot now have partition of the lands under 2 
Gen. St., p. 2,435, Sec. 64, giving executors vested with a power of sale 
the right to bring an action to effect a partition. Walsh v. Dunn. (Mr. 
Edward Kenny for complainant. Mr. John Whitehead for defendant). 
Opinion by STEVENS, V. C., June 6, 1900. 


MISCELLANY. 


NEW SUPREME COURT JUSTICE. | and on July 19th he was sworn in 


Mr. Abram QO. Garretson has | before Chief Justice Depue. The 


succeeded the late Justice Job H. | Morris, Sussex and Somerset cir- 
Lippincott as Supreme Court Jus- | cuit has been assigned to him. He 
tice. Governor Voorhees tender- | has always been a prominent Dem- 


ed him the position on July 17th, | ocrat. 
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Justice Garretson was born in 
Somerset county, March 11, 1842. 
He received his education in the 
public school of his native place, 
and at the age of thirteen he en- 


tered Trenton Academy at Tren- | 


ton. After taking a special pre- 


paratory course, he entered Rut-" 


gers College in the sophomore 
class of 1859, and was graduated 
from that institution in 1862. 

After reading law for one year 
in the office of the late Chancellor 
Zabriskie, the attended Harvard 
Law School, where he also spent 
one year, after which he returned 
to Mr. Zabriskie’s office, where he 
remained for one year. In 
November, 1865, he was admitted 
to the Bar as an attorney, and in 
1868 as counsellor. 

In February, 1869, Governor 
Randolph appointed Mr. Garret- 
son Prosecutor of the Pleas in 
Hudson county for a term of five 
years, and he was reappointed in 
1874 by Governor Parker. He 
served four years of his second term 
and resigned in April, 1878, to ac- 
cept the appointment of Presiding 
Judge of the Common Pleas, as 
tendered him by Governor McClel- 
lan. He served five years in that 
position, and at the expiration of 
his term he entered into partner- 
ship with James B. Vredenburgh 
in Jersey City, which has continued 
until the present time, the Justice 
having severed his connection with 
the firm on his accession to the 
Bench. He has also resigned the 
presidency of the New Jersey Title 
(suarantee and Trust Company, of 
Jersey City, and has retired from 
the Board of Directors of the Jer- 
sey City & Bergen Street Railway 
Company and the Board of Direc- 
tors of the Third National Bank. 
Justice Garretson resides in Mor- 
ricttown, is married anu has three 
children. 





His appointment to the Bench 
has given general satisfaction all 


| over the state. His fitness and in- 
| tegrity have never been questioned. 


Republicans and Democrats say 
that as Law Judge in Hudson 
county and as Prosecutor he has 
abundantly proved his ability as a 
jurist and shown himself worthy of 
elevation to the Supreme court 
Bench. 

The Jersey City Journal says: 
“He is a learned man and an honest 
man with a backbone. His pro- 
fessional career here and his inter- 
est in the enterprises with which 
the industry and welfare of the 
country are so closely associated 
have all been characterized by 
such rectitude, sound sense and 


gentility that Mr. Garretson’s 


friends far outnumber his acquain- 
tances. No man can regard this 
appointment without a feeling of 
lively satisfaction.” 


OBITUARY. 


MR. JAMES R. ENGLISH. 


Mr. James R. English, of Eliza- 
beth, died there July 24th from 
paralysis, after a long illness. He 
was born at Liberty Corner, Som- 
erset county, September 27th, 
1840, was educated at Princeton 
College, from which institution he 
graduated in 1861, and then read 
law in Morristown with Mr. Theo- 
dore Little. He was admitted to 
the New Jersey Bar at the June 
term, 1864, and as counsellor in 
June, 1867. He has served as 
counsel in many important legal 
causes, as well as for several large 
| corporations. For many years he 
was a prominent Republican in 
| Union county, though he never ac- 
cepted a political office. He leaves 
a wife and four children. 
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GOVERNOR’S APPOINTMENT. 


Governor Voorhees ‘has appoint- | 
ed Mr. John R. Hardin, of Newark, 
to succeed Dr. John Ward, of 
Trenton, as a member of the Board 
of Managers of the State Village 
for Epileptics. 


EASY FOR HIM. 


“You understand, of course,” 
pursued the lawyer, “what is meant 
by a ‘preponderance of evidence?’ ” 

“Yes, sir,’ replied the man 
whom he was examining with 
reference to his qualifications as a 
juror. 

“Let me have your idea of it, if 
you please.” 

“T understand it, I tell you.”* 

“Well, what is it?” 

“Why, anybody can understand 
that.” 

“TI would like to have your defini- 
tion of it.” 

“I know what it is, all right. 
When I tell you I know what a 
thing is, I know it. That’s all 
there is about it.” 

“Well, what was the question I 
asked you?” 
“You ought to know what that 
was. If you’ve forgot your own | 
questions, don’t try to get me to re- 

member them for you.” 

“IT don’t want to hear any more 
of that kind of talk,” interposed the 
Court. “Answer the question ad- 
dressed to you by the counsel.” 

“Judge, I did. He asked me if | 
I knew what it was, and I said I | 
did.” 

“Are you 


sure you understand | 
what is meant by the term ‘prepon- | 
derance of evidence?’ ” 

“Of course I am, Judge.” 

“Well, let us hear your idea of 


3 


it. 
“It’s evidence previously pon- 


dered.” 
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SAW NOT THE APPLICATION OF 
THE SAW. 


A certain court which presuma- 
bly knows all about the difference 
between spades and clubs lately 
seemed oblivious to the distinction 
between spades and shovels. An 
attorney claimed that an indict- 
ment for striking a person with a 
spade was not supported by proof 
of striking with a shovel. But the 
court thought it was all the same, 
and held the variance immaterial. 
This seems to dull the edge of the 
old saw that a spade should be call- 
ed a spade. 


A HOLOGRAPHIC WILL. 


The will of a Louisiana woman, 
written by herself, though some- 
thing of a puzzle, was upheld, when 
made in the following terms: 

“I want my nese Jenny Donan 
to hav muy portoy and perionn 
when I die. I point sole execytrix 
of muy estate.” 





BOOKS RECEIVED. 


AN INDEX to New Jersey De- 
cisions in the Atlantic Reporter 
to September, 1898. Not re- 
ported in the regular Law and 
Equity Reports. St. Paul, 
Minn. West Publishing Co. 
1900. 

AMERICAN BANKRUPTCY 

REPORTS Annotated (Cited 

Am. B. R.) Reporting the 

bankruptcy decisions and opin- 

ions in the United States of the 
federal courts, state courts and 
referees in bankruptcy. Edited 
by William Miller Collier, author 
of “Collier on Bankruptcy,” and 

James W. Eaton, instructor on 

the Law of Bankruptcy in the 

Albany Law School. Vol. III. 

Albany, N. Y. Matthew Bend- 

er, law publisher. 1900. 








